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Penalty of Default :
"Another issue with Murabahah is that if the client
defaults in payment of the price at the due date,the
price cannot be changed nor can penalty fees be
charged.
In order to deal with dishonet clients who default in
payment deliberately,they should be made liable to
pay compensation to the islamic bank for the loss
suffered on account of default."(P.129)
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Penalty of late payment is given to charity :
............. The lessee may be asked to undertake that if
he fails to pay rent on its due date,he will pay
certain amount to a charity.For this purpose,the
financier/ lessor may maintain a charity fund where
such amounts may be credited and disbursed for
charitable purposes,including advancing interest-free

loans to the needy persons. (p.156)

BB AL a2y e Bt
Lt S S Pt (Feibeiizes”
(L—/FB.:C;Jljéug].T&J{:/L/)uJu’l_(L—/jﬂf;‘f)‘gglp);
s 2L P Jhor b e L o § Grde SV
NS RNIT TR
AP oS 0P He b Sz ol Gty e o



2IMPeu% £rod 2 a1

ﬁLﬂd{lﬁfgf'{gziupcuﬁullﬁubﬁluﬁ.lliée)%LufJ)JZ’l.;s/‘l?
,z'n,a.,.oLajléju“‘;”;}_éwijl,w’-’pzéu'ugu,ldful,,,LJUgILJ,}lflj_J
Wl FBIB I St 1

AN IO A AN WS- W PN Y {1 i

(ML SIS N sy i S

ASSFIE L AANLTLNAL oS S 2 A
e W L o L N UGS S 2189y

Fposntng nl LA NN s bn Gok 6y St 6 S Ut S A
dtugf..,@L/ﬁ;u,/?ugfin;df;;,l_‘awu!}'(’_l/r%,u’lsa,_f‘aaw
U5 bl Evaluate (e bl bit e 193 1 Bt mZ b Tnldn ]
b e Tt Jlon i 61 5 S (s 3192 U5 U ST
L LKL L6/ Needy persons ﬂou/"fur)u'%,l.,@;u‘ap/li
Y- BV AP GO PR s powry d &l sl
_',lLlf-LL):_/{.’Luﬁ&,ol’u:luﬁugéﬂr(;%élu&f_‘aCﬁ/ﬁ:; &Mé
Ut Sode SAEH G d L e e FSe i e %3140
Sy PP bt E TGP WL U S ran 2 0, 52K
e SPL L ST e RIS e G sl o 5% 23
JUIT NSy

St J 7o S5z i 7§ (shares) PPl s poslo i il Ay
el

"The shares of a lawful company can be sold or

purchased on Murabahah basis because according

to the principles of Islam,the shares represent
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ownership into assets of the company provided all

other basic conditions of the transaction are
fulfilled."(page130)
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"In an equity or mutual fund (unit trust)the amounts

are invested in the shares of joint stock companies.

The profits are mainly derived through thecapital

gains by purchasing the shares and selling them

when their prices are increased.Profits are also

earned through dividends distributed by the relevant
companies."(p,210)
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...... As mentioned in the books and research papers

of Islamic jurists,companies come under the ruling

of Shirkat-ul-Ainan."(p.211)
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"The directors are empowered by the company's

Articles of Association to borrow or raise money or

secure payment of any sum or sums of money for

the purpose of the company's business.”
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"To borrow money from time to time required for
any of the purpose of the company by receiving
advances or any sum or sums of money with or
without security upon such terms as the directors
may deem expedient.......
To issue or guarantee the issue of or the payment of
interest on the shares,debentures,debenture stock
or other security or obligation of this company."
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"But if the rule of partnership is truly applied in a
company,there is no possibility for any kind of
impermissible activity or income. Because every
share-holder of a campany is a sharik(partner)of the
company,and every sharik,according to the Islamic
jurisprudence is an agent of the other partners in
the matters of joint business.Therefore,the mere
purchase of a share of a company embodies an
authorization from the share-holder to the company
to carry on its business in whatever manner the
management deems fit.If it is known to the
share-holder that the company is involved in an
un-Islamic transaction,and he continues to hold the
shares of that company,it means that he has
authorized the management to proceed with that
un-Islamic transaction.In this case,he will not only
be responsible for giving his consent to an
un-Islamic transaction,but that transaction will also
be rightfully attributed to himself,because the
management of the company is working under his
tacit authorization.

However a larger number of shariah scholars say
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that Joint Stock Company is basically different from
a simple partnership.In partnership,all the policy
decisions are taken through the consensus of all
partners,and each one of them has a vetro-power
with regard to the policy of the business.
Therefore,all the actions of a partnership are
rightfully attributed to each partner.Conversely,the
majority takes the policy decisions in a joint stock
large number of company.Being composed of a
share-holders,a company cannot give a vetro-power
to each share-holder.The opinions of individual
share-holders can be over-ruled by a majority
decision. Therefore,each and every action taken by
the company cannot be attributed to every
share-holder in his individual capacity.If a
share-holder raises an objection against a particular
transaction in an Annual General Meeting,but his
objection is over-ruled by the majority,it will not be
fair to conclude that he has given his consent to
that transaction in his individual capacity,especially
when he intends to refrain from the income
resulting from that transaction.” (pp.211-212)
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"Therefore,if a company is engaged in a

keeps its halal(permissible)business,but also

surplus money in an interest-bearing

account,wherefrom a small incidental income of

interest is received,it does not render all the

business of the company unlawful.Now if a person

acquires the shares of such a company with clear

intention that he will oppose this incidental

transaction also,and will not use that proportion of

the dividend for his own benefit,then it cannot be

said that he has approved the transaction of interest

and hence that transaction should not be attributed

to him.

....if a very small amount of income is earned

through these means despite of his

disapproval,then his trade in shares would be

permissible with the condition that,he shall have to

purify that proportion of income by giving it to



M35 41y 2ol

raised as to what charity.Now a question could be
extent or what limit that income would be
forgone.------ It was resolved through the consensus
of proficient Shariah Scholars that the limit of
impermissible income should not exceed 5% of the
total income."(Islamic Banking pp.212-213)
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...... such companies sometimes borrow money

from financial institutions that are mostly based on

interest.Here again the afore-mentioned principle

applies i.e. if a share-holder is not personally

agreeable to such borrowings,but has been

overruled by the majority,these borrowing

transactions cannot be attributed to him."
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"An agency agreement is signed by both parties in
which the institution appoints the client as his agent
for purchasing the commodity on its behalf.
The client purchases the commmodity on behalf of
the institution and takes possession as the agent of
the institution.
The client informs the institution that he has
purchased the commodity and simultaneously
makes an offer to purchase it from the institution.”

(Islamic Banking:p.127)
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"Many financial institutions finance the working

capital of an enterprise by opening a running
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account for them from where the clients draw
different amounts at different intervals,but at the
same time,they keep returning their surplus
amounts.Thus the process of debit and credit goes
on upto the date of maturity,and the interest is
calculated on the basis of daily products.Can such
an arrangement be possible under the musharakah
or mudarabah modes of financing(lslamic
Banking.p:177)

If such an arrangement is agreed upon between the
parties,it does not seem to violate any basic
principle of the musharakah.------ practically,it means
that the parties have agreed to the principle that the
profit accrued to the musharakah portfolio at the
end of the term will be divided based on the
average capital utilized per day,which will lead to
the average of the profit per rupee per day will be
multiplied by the number of days each invester has
put his money into the business,which will
determine his profit entitlement on daily product

basis."(Islamic Banking p:178)
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"But the proposed running account of musharakah

where the partners are coming in and going out

every day,nobody has undertaken to contribute any

specific amouut. Therefore the capital contributed

by each partner is unknown at the time of entering

into Musharakah which should render the

Musharakah invalid.

The answer to the above objection is that the

classical scholars of Islamic Figh have different

views about whether it is necessary for a valid

Musharakah that the capital is pre-known to the

partners.The Hanafi Scholars are unaminous on the

point that it is not a pre-condition.Al-kasani, the

famous Hanafi jurist writes :
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"According to our Hanafi school,it is not a condition
for the validity of Musharakah that the amount of
capital is known,while it is a condition according to
Imam Shafi.Our argumentis that Jahalah(uncertainty)in
itself does not render a contract invalid, unless it
leads to disputes.And the uncertainty in the capital
at the time of Musharakah does not lead to
disputes,because it is generally known when the
commodities are purchased for the
Musharakah,therefore it does not lead to uncertainty
in the profit at the time of distribution."(Islamic
Banking:pp.179-180)
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"Some contemporary scholars do not allow this
method of calculating profits on the ground that it is
just a conjectural method,which does not reflect the
actual profits really earned by a partner of the
Musharakah. Because the business may have
earned huge profits during a period when a
particular investor had no money invested in the
business at all or had a very insignificant amount
investsd,still,he will be treated at par with other
investors who had huge amounts invested in the
business during that period.Conversely,the
business may have suffered a great loss during a
period when a particular investor had huge amounts
invested in it.Still,he will pass on some of his loss to
other investor who had no investment in that period

or their size of investment was insignificant.”
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"This argument can be refuted on the ground that it

is not necessary in a Musharakah that a partner

should earn profit on his own money only.Once a

Musharakah pool comes into existence all the

participants,regardless of whether their money is or

is not utilized in a particular transaction earn the

profits accruing to the joint pool.This is particularly

true of the Hanafi school,which does not deem it

necessary for a valid Musharakah that the monetary

contribution of the partners are mixed up together."

(Islamic Banking:p178)
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"In the proposed system,all the partners are treated

at par.The profit of each partner is calculated on the

basis of the period for which his money remained in

the joint pool.There is no doubt that the aggregate

profits accrued to the pool is generated by the joint

utilization of different amounts contributed by the

participants at different times.Therefore,if all of

them agree with mutual consent to distribute the

profits on daily products basis, there is no

injunction of shariah which makes it
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impermissible,rather it is covered under the general
given by the Holy Prophet gk 4.s Ai‘li <~eguidelines in
his famous hadith,as follows:"Muslims are bound
by their mutual agreements unless they hold a
permissible thing as prohibited or a prohibited thing
as permissible."”
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" If distribution on daily products basis is not
accepted,it will mean that no partner can draw any
amount nor can he inject new amounts to the joint
pool. Similarly,no body will be able to subscribe to
the joint pool except at the paticular dates of the
commencement of a new term.This arrangement is
totally impracticable on the deposit side of the

banks and financial institutions where the accounts
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are debited and credited by the depositors many
times a day.The rejection of the concept of the daily
products will compel them to wait for months before
they deposit their surplus money in a profitable
account. This will hinder the utilization of savings
for development of industry and trade,and will keep
the wheel of financial activities jammed for long
periods.There is no other solution for this problem
except to apply the method of daily products for the
calculation of profits,and since there is no specific
injunction of Shariah against it,there is no reason

why this method should not be adopted."
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" If the leased property is insured under the Islamic
mode of Takaful,it should be at the expense of the
lessor and not at the expense of the lessee,as is
generally provided in the agreements of the current

financial leases."(Islamic Banking:p.158)
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: 46 (Bill of Exchange)yf
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" The exporter with the bill of exchange can appoint
the bank as his agent to collect receivable on his
behalf.The bank can charge a fee for this service
and can provide interest fee loan to the exporter
which is equal to the amount of the bill,and the
exporter will give his consent to the bank that it can
keep the amount received from the bill as a payment
of the loan.
Here two processes are separated and thus two
agreements will be made.One will authorize the
bank to collect the loan on his behalf as an agent,for
which he will charge a particular fee. The second
agreement will provide interest free loan to the
exporter,and authorize the bank for keeping the

amount received through bill as a payment for loan.

These agreements are correctand allowed according
to Shariah because collecting fee for service and
giving interest free loan is permissible." (Islamic
Banking:pp198/199)
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